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OPINION

The Appellant, Aaron James, appealshis convictions for aggravated robbery and especially
aggravated kidnapping,® which were committed during his failed attempt to escape confinement at
the Riverbend Maximum Security Institution in Nashville. At the time of these offenses, the
Appellant was serving an effective sentence of fifty years resulting from prior Shelby County
convictions. Inthisappeal, the Appellant contendsthat (1) the evidenceisinsufficient to support his
aggravated robbery and especially aggravated kidnapping convictions; (2) the trial court erred in
allowing the State to systematically remove African-American jurors from the jury in violation of
Batson v. Kentucky; and (3) the trial court erred by failing to grant his motion to remove all
referencesto hisprior convictions; two of thethree prior convictionsbeing similar or identical to the
offenses for which he was currently standing trial. After review, we conclude that reversible error
occurred in the admission of the Appellant's prior convictionsin the case beforeus. In view of this
holding, we find it unnecessary to address the Appellant’s remaining issues of sufficiency of the
evidenceand Batsonviolation. The Appellant'sjudgmentsof convictionsfor aggravated robbery and
especialy aggravated kidnapping are reversed and the case is remanded for a new trid for both
offenses.

Facts

On March 2, 1998, Anna Blythe, an employee of the Tennessee Department of Correction,
was delivering food and supplies to Riverbend Maximum Security Inditution, a prison fecility in
Nashville. Asshe parked and exited her delivery truck at oneof the unitsinside the perimeter of the
prison, she heard a fence “rattle” and then observed an inmate, later identified as Tony Bobo,
climbing over thefence She also observed the Appellant, who was still inside the fence. Thetwo
inmates had cut holesin thar exercise cagesin order toreach thisfence. At thistime, Bobo, armed
with ahomemade prison knife, grabbed Ms. Blythe, and placed the knifeto her neck. Bobo then took
her keys to the truck, opened the driver’s side door, and ordered her to get inside. By thistime, the
Appellant had scaled the nearby fence and climbed into the passenger side of the truck. Bobo then
pushed Ms. Blythe into the middle of the truck seat, with the knife still to her head, and positioned
himself in the driver’ s seat.

After commandeering the truck, Bobo accelerated and headed toward the perimeter fence.
Theinmates attempt at freedom was short-lived asthe truck was unableto penetratethefence. After
asecond collision with thefence, Ms. Blythe heard thumpingnoises and then saw abullet holeinthe
windshield. Realizing that the ddivery truck was being fired upon by correctional officers, Ms.
Blythe dropped to the floorboard. At that time, the Appellant convinced Bobo to give up and Bobo
instructed the Appellant to let Ms. Blythe out of the truck. Ms. Blythe ran from the truck to the
nearest officar and the inmates surrendered to authorities.

lNo appeal wastaken by the Appellant from his Class A misdemeanor conviction for attempted felony escape.
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On the morning of trial, Bobo, who was j ointly indicted with the Appellant, entered guilty
pleas to especially aggravated kidnapping, aggravated robbery and attempted escape. At tria, the
Appellant testified that he and Bobo planned the escape but the plan did not include robbery and
kidnapping. The Appellant further testified that once the delivery truck was seized, he wanted to
abandon the escape but was threatened by Bobo if he did so. Bobo, testifying for the Appdlant,
confirmed the Appellant’s testimony, stating that he threatened harm to the Appellant after the
Appellant told himthat he was going to abandon the escape Based upon the proof presented & trial,
the jury found the Appellant guilty of especially aggravated kidnapping, aggravated robbery and
attempted escape.

Analysis

At the Appellant’ strial for attempted escape, aggravated robbery, and especially aggravated
kidnapping of the prison empl oyee, the deputy warden of Riverbend testified, over objecion, that,
on the date of the attempted escape, the Appellant was serving sentences for especialy aggravated
robbery, second-degreemurder, and especially aggravaed kidnapping. The Appellant contendsthat
thetrial court erred in permitting the State to introduce into evidence the specific crimes for which
the Appellant wasincarcerated. Relyingupon Statev. Wingard, 891 SW.2d 628 (Tenn. Crim. App.
1994), the State responds that proof of the convictionswhich resulted in the Appellant’ sinstitutional
confinement constitutes an essential element of the offense of felony escape and, as such, admission
of the Appellant’s prior offenses were proper.2 Wingard, 891 S.W.2d at 633.

Prior totrial, the Appellant filed a motion to strike any reference to his prior convictions set
forth in the indictment for attempted escape. The Appellant asserted that the specific nature of the
convictions are irrelevant. This position, although conflicting with Wingard, is supported by this
court’sholding in Statev. Culp, 891 SW.2d 232 (Tenn. Crim. App. 1994). In Culp, thiscourt held:

Although the grand jury true-billed the appellant and used details as to the type of

felony under which hewasin custody when he escaped, thislanguage, in our opinion,

was surplusage. Thetria judge did not haveto instruct asto all of these details. The

state only had to prove that the appellant escaped from lawful custody while being

held for a felony. It was not necessary for the name of the felony to be alleged,

instructed, or proven.
Id. at 236. We agreewith this court’s hdding in Culp. Asobserved in Culp, “[t]he state only had
to prove that the appellant escaped from lawful custody while being held for afelony.” Id. at 236.

2 . .
Felony escape is defined as follows:
(a) It isunlawful for any person arrested or charged with or convicted of an offense to escape from
a penal institution asdefined in § 39-16-601.
(B) A violation of this section is:
* % %
(2) A ClassE felony if the person was being held for afelony.
Tenn. Code Ann. § 39-16-605(a)(b)(2) (1997).



Inthisregard, we notethat within the Appellant’ spre-trial motion wastherequest that the convictions
of especially aggravated robbery, second-degree murder, and especially aggravaed kidnapping be
stricken and replaced with thelanguage, * having been lawfully confinedin the Tennessee Department
of Corrections (sic).” In addition to arguing tha the specific fdony convidions were irrelevant, the
Appellant also argued that the prior convictionswere inadmissible under Rule 403 of the Tennessee
Rules of Evidence, as their probative value was outweighed by the obvious prejudicia effect. In
support of this argument, the Appellant points out that two of the three convictions for which the
Appellant wasstanding trid werevirtuallyidentical totwo of the convictionsfor which the Appellant
was confined.

In therecent case of Old Chief v. United States, 519 U.S. 172, 117 S. Ct. 644 (1997), acae
analogousto the instant case, the defendant was charged with assault with adangerous weapon and
possession of afirearm by aconvictedfelon. See18 U.S.C.A. §922(g)(1) (anyoneconvicted of crime
requiring confinement of 1 year cannot lawfully carry weapon). Prior to trial, the defendant offered
to stipulate to the prior conviction element of the firearm offense, arguing that introduction of the
name and nature of his prior offensewas so similar to the offense for which he was being tried asto
constitute prejudice under Rule 403, Federal Rules of Evidence. The Government refusedtojointhe
stipulation, and the district court agreed that the Government should not be required to do so. The
Supreme Court held that a defendant should be permitted to stipulate a prior conviction, without
identifying the conviction, when the name or nature of the prior offense raises the risk of averdict
tainted by improper considerations and when the purpose of the evidence is solely to prove the
element of the prior conviction. Old Chief, 517 U.S. at 179-192. In so holding, the Court reasoned:

There can be no question that evidence of the name or nature of the prior offense
generally carries arisk of unfair prejudice whenever the official record would be
arresting enough to lure ajuror into a sequence of bad character reasoning. .. Thus
Rule 403 requires that the relative probative value of prior conviction evidence be
balanced against its prejudicial risk of misuse.[*] A judge should bdance these
factors, not only for the item in question, but also for any actual available substitute.

[T]he Government invokesthe familiar, standard rule that the prosecutionis entitled

to proveits case by evidence of itsown choice. . . . Thisisunquestionady true asa
general matter. . . . This recognition that the prosecution, with its burden of

persuasion, needs evidentiary depth totell a continuous story has, however, virtually
no application when the point at issueisadefendant’ slegal status dependent on some
judgment rendered wholly independent of the concrete events of later criminal

behavior charged against him.

3The court, in Wingard concluded that because the prior conviction was anessential element of the offense of
escape, its admission was, thus, subject to character evidenceanalysis under Rule 404 (b) Tenn. R. Evid. Wingard, 891
S.W.2d at 633, 635. In thisregard, we note, however, that in Old Chief, the Supreme Court found the prior offense
relevant as an element of the offense and, thus, admissible under Rule 402, Fed. R. Evid. Finding the evidencerelevant,
the Supreme Court reviewed its admission under the “danger of unfair prejudice” test of Rule 403, as opposed to
Wingard’s analysis under 404(b).
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Old Chief, 519 U.S. at 180-187, 117 S. Ct. at 650-653.

Admission of the prior conviction in Old Chief is more compelling for admission than isthe
prior conviction in the case before us as the underlying conviction in Old Chief was an essential
element of the offense whereas in the present case, it is not. We acknowledge that the Supreme
Court’ sholding in Old Chief was premised upon an evidentiary ruling and, thus, is not binding upon
astatecourt. Nonetheless, we cannot ignorethefact that theruling construed application of Rule403,
Fed. R. Evid., which isidentical to Rule 403, Tenn. R. Evid., and, as such, we find the ruling to
provide persuadve authority for the case before us.

Violation of an evidentiary rule does not necessarily mandate reversal of the case, see State
V. Martin, 964 SW.2d 564, 568 (Tenn. 1998), but issubject to harmlesserror analysis. “No judgment
of conviction shall bereversed on gopeal except for errorswhich affirmatively appear to have affected
theresult of thetrial onthe merits.” Rule52(a), Tenn. Crim. P. The Appellant wasconvicted inthis
caseunder atheory of criminal responsibility based upon the conduct of the co-defendant, Bobo. The
record reveal sthat during the course of the robbery and kidnapping offenses, the A ppellant was never
in the possession of aweapon, never made any threats or attemptsto assault or harm the victim, and
his role in the taking of the dd ivery truck was relegated to that of a passenger. The proof does
establishthat the Appellantwas present and in aposition toaid and assist hisco-defendant during the
commission of the offensesand , if successful, would have benefitted in theresults. See Tenn. Code
Ann. 839-11-402(2). Examination of the convicting evidenceleadsusto the conclusion that the proof
against the Appellant for the convictions on appeal, although sufficient, waslessthan overwhelming.
As such, we are unable to conclude tha the highly prejudicial admission of the Appellant’s prior
convictions did not materially affect the verdict. Accordingly, we find the error nat to be harmless.
But see, e.9., United Statesv. Rooks, 181 F.3d 105 (6™ Cir. 1999) (District Court abused itsdiscretion
when admitting full judgment of defendant’s prior conviction for purpose of showing status as a
felon, but error harmless gven overwhelming evidence); Myersv. United States, 198 F.3d 615 (6™
Cir. 1999) (District Court erred in rejecting defendant’s offer to stipulate to fact of prior felony
conviction, but error harmlessin light of fact that proof clearly established defendant’ sguilt); United
Statesv. Snyder, 166 F.3d 1216 (6™ Cir. 1998) (Although it was error when court allowed prosecutor
to reject defendant’ s offer to stipulateto status as felon, error harmless in lieu of witness testimony
at trial). The judgments of convidion are reversed and the causeis remanded for anew trial.

DAVID G. HAYES, JUDGE



